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THE HONORABLE MEGAN STEDTFELD, COUNTY COUNSEL, COUNTY
OF CALAVERAS, has requested an opinion on the following
questions:
1. When the office of county sheriff becomes vacant
because of the sheriff’s death, must the next election to fill
the office coincide with the next state gubernatorial
election, or may the board of supervisors call a special
election to fill the office earlier
2. When the office of county sheriff becomes vacant because of
the sheriff’s death, must the county board of supervisors
appoint a person to fill the office, or may the board, by not
appointing a successor sheriff, allow the person temporarily
performing the sheriff’s duties under Government Code section
24105 to continue to perform those duties until the election
3. When a county board of supervisors appoints someone to fill
a vacancy in the office of county sheriff, must the appointee
meet all of the qualifications of the elected position,
including county residency If so, does the board have the
authority to waive those requirements
CONCLUSIONS
1. When the office of county sheriff becomes vacant because of
the sheriff’s death, the next election to fill the office of

sheriff must coincide with the next state gubernatorial
election. The board of supervisors may not call a special
election to fill the office before that time.
2. When the office of county sheriff becomes vacant because of
the sheriff’s death, the county board of supervisors must,
within a reasonable time, appoint a person to fill out the
remainder of the incumbent sheriff’s term. The board may not,
through inaction, allow the person temporarily performing the
sheriffs duties under Government Code section 24105 to
continue performing those duties for a protracted period.
3. When a county board of supervisors appoints someone to fill
a vacancy in the office of county sheriff, the appointee must
meet all the qualifications of the elected position, including
county residency. The board does not have the authority to
waive those requirements.
ANALYSIS
In 2014, the voters of the County of Calaveras, a general law
county, re-elected the county’s sheriff to a four-year term.
In October 2015, the sheriff died, leaving a vacancy in the
office. Pursuant to the county’s succession of command, and in
accord with state statute, the county’s operations bureau
commander took over on a temporary basis as the acting
[1]

sheriff.
The questions presented here arose from the county’s
deliberations on how to fill the vacancy permanently. Our
analysis follows.
Question 1
We first consider when the next election to fill the office of
sheriff should be held. For a time, the county considered
calling a special election to fill the sheriff’s office, to
occur during the 2016 statewide general (and presidential)
election. Ultimately, however, the county decided that the
next sheriffs election must take place at the next

gubernatorial election in 2018.[2] We agree with the county’s
decision.
Sheriffs are elected county officers. [ 3 ] Elected county
officers are regularly chosen by the people every four years,
at the same time as governors, except as otherwise provided in
the Government Code.[4] Government Code section 25304 directs
that when a person is appointed to fill a vacancy in an
elected county office, he or she “shall hold office for the
unexpired term or until the first Monday after January 1st
succeeding the next general election.”[5]
In the leading case of People v. Col,[6] the California Supreme
Court determined that the term “next general election,” as
used in the then-existing statute that became Government Code
[7]

section 25304,
meant the next “general election for filling
the particular office to which the person is appointed, or, in
other words, to the general election provided for as to all
[8]

the county officers . . . .”
That is, “the phrase ‘next
general election’ does not refer to the general election
immediately following the vacancy but to the first ensuing
general election at which the particular office is normally
filled for the full term.”[9]
Applying People v. Col, we concluded in 1974 that Government
Code section 25304 prohibited a county board of supervisors
from calling a special election to fill the office of a county
law-enforcement official—a constable who had resigned during
his term—rather than appointing someone to fill the vacancy
for the constable’s unexpired term. [ 1 0 ] A sheriff, like a
constable, is a county law-enforcement official.[11] Thus, we
agree with the county’s determination that, under Government
Code section 25304, the next election for county sheriff must
coincide with the next gubernatorial election to be held in

2018.
Question 2
The second question asks whether, when a vacancy occurs in the
office of county sheriff, the county board of supervisors must
appoint a successor to fill that vacancy pending a proper
election, or whether it may allow the person temporarily
performing the sheriff’s duties under Government Code section
24105 to continue to perform those duties until the election.
We conclude that the county board of supervisors must fill
such a vacancy by appointing a new sheriff.[12]
When a county sheriff dies in the middle of a term, the death
[13]

creates a vacancy by operation of law.
Government Code
section 25304 provides that the board “shall” appoint someone
to fill a vacancy in a county office. In the Government Code,
absent contrary indicia, the word “shall” conveys a mandatory
command. [ 1 4 ] As nothing in Government Code section 25304
indicates otherwise, the board is required to appoint a person
to fill a vacancy in the office of sheriff.
But how long does the board have to appoint a sheriff after a
vacancy occurs
The applicable statute, Government Code
section 25304, simply states that the county “board of
supervisors shall fill by appointment all vacancies that occur
in any office filled by . . . elective county officers . . .
.”[15] Accordingly, we must confront the fact that Government
Code section 25304 does not specify a precise time limit, or
even provide a standard for making this determination
individually. Further, California appellate courts apparently
have had no cause to decide when an official, or official
body, must carry out a duty under a statute that is silent as
to timing.
Historically, other states’ courts as well as this office have
concluded that, where a statute does not specify the time in

which an official must perform an act, a reasonable time is
implied.[16] What constitutes a reasonable time depends on the
nature and purpose of the act to be performed, as well as on
the particular facts involved.[17]
We are also asked whether, in lieu of appointing a successor
sheriff, the board of supervisors may permit the person
performing the sheriff’s duties under Government Code section
24105—in this instance, the operations bureau commander—to
continue acting as sheriff until after the next sheriff’s
election. We think that the board may not refrain from
appointing a person to fill the vacancy. Government Code
section 24105 directs that when a vacancy occurs in the office
of county sheriff, the sheriff’s duties of office are to “be
temporarily discharged . . . until the vacancy in the office
is filled in the manner provided by law . . . by the
undersheriff, or if that position is vacant, by the assistant
sheriff, or if that position is also vacant, by the chief
deputy next in line of authority.”[18] The manner provided by
law for filling a vacant sheriff’s office is appointment by
[19]

the board of supervisors.
As noted, this appointment is
mandatory and must be performed within a reasonable time.
Inaction is not authorized by the governing statute.
Question 3
To be elected sheriff, a person must be a registered voter in
the county, which ordinarily requires being a county
resident, [20] and must possess one of five combinations of
education and law-enforcement experience. [21] We are asked
whether these eligibility requirements also apply to appointed
sheriffs. We conclude that they do.
A person appointed to an elective county office must be
“qualified” in order to hold the office. [22] Government Code
section 24001 generally requires that persons elected or

appointed to county office be registered voters of the
county, [ 2 3 ] which in turn generally requires that they be
residents of the county. [24] This statute provides that “a
person is not eligible to a county or district office, unless
he or she is a registered voter of the county or district in
which the duties of the office are to be exercised at the time
that nomination papers are issued to the person or at the time
of the appointment of the person.” [ 2 5 ] Given this express
language, we conclude that the voter registration requirement,
which includes a county residence requirement, applies to an
appointed sheriff.
Somewhat more complex is the issue whether the statutory
qualifications for elected sheriffs set forth in Government
Code section 24004.3 were intended to apply to appointed
sheriffs. [26] Subdivision (a) of this statute specifies that
“[n]o person is eligible to become a candidate for the office
of sheriff in any county unless, at the time of the final
filing date for election, he or she meets one of the following
criteria” relating to education and law enforcement
experience.[27] Taken in isolation, this provision might be read
as applying only to elections, not to appointments. The
passage marks “the final filing date for election” as the
point of determining eligibility—and a “filing date” appears
[28]

germane only to a voter election.

But we must examine Government Code section 24004.3 in its
statutory context, not in isolation.[29] Doing so, we conclude
that the term “candidate” denotes both a candidate for
election and a candidate for appointment. We note that
dictionaries define the term “candidate” broadly enough to
cover both voter elections and board appointments. [ 3 0 ] A
candidate is “[o]ne who offers himself, or is put forward by
others, as a suitable person or an aspirant or contestant for

an office, privilege, or honor,” [ 3 1 ] or “a person being
considered for a job, nomination, or appointment.” [ 3 2 ]
Government Code section 24004.3 conforms to this inclusive
meaning of the term “candidate.” In a grandfather clause,
subdivision (b) states, “All persons holding the office of
sheriff on January 1, 1989 shall be deemed to have met all
qualifications required for candidates seeking election or
appointment to the office of sheriff.” [ 3 3 ] This provision
plainly associates the requirements of section 24004.3 with
both candidates for appointment as well as candidates for
election.[34]
An inclusive interpretation also aligns with the evident
legislative purpose of Government Code section 24004.3, which
bespeaks an intent for all sheriffs to meet certain minimum
[35]

standards of education and peace-officer experience.
The
need and justification for such requirements pertain equally
to both elected and appointed sheriffs.[36]
Elections Code section 13.5 lends further support to our
conclusion that an appointed sheriff must possess the
qualifications set out in Government Code section 24004.3.[37]
Elections Code section 13.5, subdivision (a) provides that a
candidate’s election filings must demonstrate “each
qualification established for service in that office by the
provision referenced in subdivision (b).”[38] Subdivision (b) in
turn refers to “section 24004.3 of the Government Code” for
the office of sheriff.[39]
In sum, we are firmly persuaded that the qualifications set
forth in Government Code section 24004.3 apply to appointed as
well as to elected sheriffs.
A final consideration is whether a board of supervisors may

waive these qualification requirements for an appointed
sheriff. We find no authority for the board to do so. It is
true, regarding the voter-registration requirements of
Government Code section 24001, that the statute provides that
“[t]he board of supervisors or any other legally constituted
appointing authority in a county or district may, if it finds
that the best interests of the county or district will be
served, waive the requirements of this section for an
appointed county or district office.”[40] However, as we have
explained, the phrase “appointed county or district office” as
used in section 24001 refers to an office that is purely
appointed, not to a vacant elected office that may be filled
by appointment for the remainder of the term.[41] Consequently,
we conclude that the board may not waive the requirements of
Government Code section 24004.3 in appointing a sheriff.
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